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EDITORIAL NOTES. 


_ itis difficult to select from the many reforms urged by Governor 
Fort in his general message to the Legislature those which are of most 
importance to the State from those which may be considered minor 
ones. That which goes to the root of many of the political evils under 
which New Jersey has suffered is the recommendation that the direct 
primary law be extended to the selection of delegates to national con- 
ventions and to the selection of members of party committees. This 
reform will not appeal to the average politician, but it does to the 
public. It is a reform which has been inaugurated in a few states, 
and, like that of the proposed collateral measure of a direct vote of 
the people for United States Senators, it is one which, at a time 
not distant, is bound to form part of the statutory law of every State in 
the Union. The general form of ballot recommended by the Governor, 
in which the strictly party ticket shall be eliminated, is of equal, if 
not of greater importance. That, too, will not meet with the favor 
of those whose extreme partisanship prevents their viewing things 
from the standpoint of patriotism. Yet the Legislature will be wise 
if it shall give to New Jersey the benefits of the so-called “blanket” 
ballot. The Governor also insists upon a better method of selection 
of jurors, and this, too, has long been felt to be one of the reforms which 
would benefit the courts, the honest lawyer, and all litigants. In the 
matter of the question of the issue of licenses for the sale of intoxi- 
cating liquors, and of the proper fees therefor, this will continue to 
be a vexed question so long as the various counties and municipalities 
of the State are not permitted to vote squarely upon the proposition 
of license or no license. What is termed “Local Option” in the matter 
of license or no license (not as to license to sell on Sunday) has been 
making such progress in the Southern and Western States that New 
Jersey will have to come to it, and the sooner the better. But in the 
meantime the question of who shall be licensed and what fees they 
shall pay should be based upon some law more uniform than is the 
mere custom or ordinance of localities. The minimum license fees 
should be raised; all license applications should be advertised; and 
the number of licensed places should be greatly curtailed. As the 
State pays a good proportion of the cost arising from criminals who 
become such under the influence of liquor, it seems to be right that 
some proportion of the license fees should be paid by the local 
municipalities into the State treasury. We do not find that the Gov- 
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ernor recommends this latter proposition, but it is an entirely reason- 
able one. Unfortunately, members elected to the Legislature are 
too often beholden to what is termed “the liquor vote,” to take heroic 
measures in dealing with these several problems. The influence of 
the saloon is always for itself and not for the public at large. 
That influence makes itself strongly felt in legislative halls; rarely 
openly, but always influentially and strenuously. Another recom- 
mendation of the Governor concerns the abolition of useless office 
holders in the State, and the transfer of duties from one department 
or bureau to another, so that there may be fewer departments and 
bureaus and more responsibility. This, too, runs counter to the views 
of the politicians who like to see their friends grow fat on compara- ; 
tively useless offices. What will come from all these admirable recom- : 
mendations remains to be seen, but at the least the message of the ; 
Governor has continued the substantial jolt given by him to the i 
politicians in his message of a year ago, and reflects credit upon a 
clear-headed and progressive Executive. 














































The subject of placing the financial affairs of the State upon a 
sounder basis than that which at present exists is treated of in a special 
message by the Governor to the Legislature, sent in on the eighteenth 
of January, and has created some favorable and more adverse com- 
ments. A careful reading of the message indicates that the amount 
of school monies contributed by the State are in excess of that con- 
templated or actually necessary, and that a portion of this money 
might well be turned over into the treasury. The public feeling 
against this course, however, is such that it is not likely to be effect- 
uated. Another course suggested is to raise more local money from 
the railroad properties of the State by an increase of local taxation 
upon them, and, if necessary, to have a direct State tax. The direct 
State tax ought not to be thought of until every other recourse is ex- 
hausted. We believe the railways should pay larger sums in taxes, 
and that the State appropriations should also be judiciously curtailed. 
If this be done and there is still likely to be a deficit, the suggestion 
of the Governor as to the State school money should be carried out. 
The whole subject is a large one, requiring a clear knowledge of 
details and a broad-minded grasp of the whole situation, and we sus- 
pect that the Governor will be found to be better equipped with the 
knowledge of both details and the general situation than any com- 
mittee of the Legislature. 

















Perhaps in a certain sense it will prove to be a good thing that 
the term of President Roosevelt is growing to a close. It has been 
a remarkable term; remarkable in its propositions for the benefit of 
the entire country as a Nation—with the capital N not forgotten— 
and quite as remarkable for its actual achievements. The most fertile 
in mind, the most daring in execution of all our Presidents, it cannot 
be gainsaid that actual results of great potency for the country’s future 
weal has been achieved by President Roosevelt. [riends and foes 
alike pay tribute to his versatility, his sincerity and his high moral 
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purpose. Of the “regular” sort of small politics he seems to know 
nothing. His is a broad and concrete statesmanship which alike creates 
and destroys opposition, and the influence of which, for the future of 
the country, is simply incalculable. Unfortunately, the past Congress 
or two has been small, pitifully small, in its measures of the man and 
of the beatings of the public pulse. It has discovered little good in 
anything not originated within itself. It has worshiped the political and 
often the personal calf, rather than followed the real, masterful mind 
that has controlled the destinies of the nation for the past seven years 
with such remarkable vigor and good sound sense of the proportions 
of things great and small. If the average Congressman could only 
get into his head a tithe of the energy, snap, braininess and wide 
horizon of our soon-to-be ex-President, great things might be done 
even at the present short Congressional session, which ends on March 
fourth next. One might refer to a dozen things Congress opposes 
that the President wants done and that the people desire to see done, 
and yet that will not be done or will be done reluctantly. It is a great 
pity that there should be or even seem to be a breach between the 
people’s law-makers and the Executive on questions which the public 
sees squarely and truly; but was it not ever thus? It was so in 
Washington’s day; it was so in the distressing times when Lincoln 
held the helm of State; it is so to-day. It is also so in the miniature 
congresses known as Legislatures of many of our states. In the State 
of New York the Legislature seems to consider itself elected to oppose 
every great measure of reform that Governor Hughes brings forward. 
It is so with the Legislature of California, where the Governor has a 
higher mind than it, and a more discerning vision. .It is so in New 
Jersey, where the Governor leads and the Legislature fails to follow. 
No one can now predict the precise place in history which will be 
occupied by the administration of President Roosevelt, but, with all 
that may be urged against his strenuosity being placed in one scale and 
the actual results of his labors being put in the other, it needs no 
uncommon horoscope to determine now that his great deeds will be 
considered by posterity to have immeasurably outweighed his sup- 
posed failings. So, too, Governors Fort and Hughes will have fine 
records in local State history when most of the present day Legisla- 
tures are forgotten. 





CONSERVATISM AND PROGRESSIVENESS IN LAW. 


At the annual dinner of the Hudson County Bar Association in 
New York City on February 5th, Justice Francis J. Swayze spoke 
upon the above named subject: 

Under the first head he declared the courts would not so often 
divide evenly if judges were not inclined to enact their own econgmic 
notions into law, and under the latter that old rules cannot be over- 
turned to suit individual cases, but that the economic views of a 
jurist sometimes affect his view of the legal rule applicable in certain 
actions. 

In every case, Justice Swayze declared, the court not only 
has to deal with a general rule of law, but to make such application 
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oi it as may be fitted to secure justice upon the whole and not merely 
in the particular case. In this connection he cited several illustrations 
in substantiation, asserting, in one instance, that a statute which 
condemns all contracts in restraint of trade cannot work out as well 
for the public good as to leave open to the court’s decision the question 
of what restraint is reasonable and what is unreasonable. He also 
declared at another point that no one has questioned the right of the 
State to direct the regulation of rates to be charged by public service 
companies, but avowed such regulation must be fair and reasonable 
under all circumstances, and not a mere cover for confiscation or 
spoliation. 

At the outset of his speech the Justice referred happily to the 
privilege afforded him in addressing the members of the association, 
declaring that the reputation of a judge rests less upon his published 
opinions than upon the general estimate of the public and the bar. 
He said: 

The judgments of Coke and of Mansfield, of Hardwicke and of 
Eidon, of Story and of Kent, and in our own State of Hornblower and 
of Green are little read, and even the later ones of Beasley and Depue 
and Dixon will be read less and less, as the points decided become 
commonplaces of the law or become codified in statutes like the nego- 
tiable instruments act or the sales act, or are even supplanted by 
legislation. Their fame, however, rests secure in the general esteem 
of the bar. 

It is an especial pleasure for a judge to find a kindly and sympa- 
thetic audience in these days, when judges and courts are so often 
spoken of intemperately by men who imagine they are forcible, when 
in reality they are only violent. No doubt judges, at least those who 
are also lawyers, are conservative. It cannot be otherwise with men 
who look for the precedents in the books. 

The law ought, indeed, to be progressive, as I think it is, but old 
rules cannot be overturned to suit individual cases. The economic 
theories of a judge will affect his view of the legal rule that is appli- 
cable, but he must always remember that he is a lawyer and not a 
statesman. I cannot help thinking that our courts would not so often 
divide quite so evenly if judges were not occasionally inclined to enact 
their own economic notions into law. If I may take a concrete case, 
[ find it quite impossible myself to distinguish on legal grounds alone 
between the constitutional right of the Legislature of Utah to pre- 
scribe an eight-hour day for miners and the right of the Legislature 
of New York to prescribe a ten-hour day for bakers. 

The task of the Legislature is very different from the task of the 
judge. It prescribes a rule for the guidance of the future and is 
limited only by considerations of public policy. We decide what rule 
has prevailed in the past which is applicable to the case in hand, or if 
no such rule can be found then what rule the parties may fairly be 
supposed to have had in mind. The judge must look backward and 
look around him, and look forward. Backward to know the establish- 
ed rule according to which lawyers have advised and clients 
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have acted, in order that men may not be deprived of rights acquired 
in reliance upon existing law; if no such rule is found, then around 
him, to see, as Lord Mansfield did, what rule is actually followed in 
the market place; and forward as Chief Justice Marshall did, in 
order that the rule adopted may be fitted for the guidance of the future, 
and one which may be practically applied by courts and juries. Then, 
in each case, the court not only has to deal with a general rule but to 
make such application of it as may be fitted to secure justice upon the 
whole and not merely in the particular case, 

Let me take three illustrations of great present importance. 

Take, for instance, the rule which requires us to enforce contracts. 
Oftentimes the enforcement of a contract works a great hardship, 
while the failure to enforce it might in the particular case do but little 
harm. No sensible man would deny that in the absence of fraud or 
oppression we should hold men to their bargains, hard though they 
may be. To hold otherwise would result in disastrous uncertainty, 
and force the court to make bargains for men instead of allowing them 
to make their own. Yet there are contracts made by men dealing on 
terms of perfect equality and with perfect fairness which the courts 
rightfully refuse to enforce. A man may agree to serve another for 
his whole life, for a bare support—food, shelter and raiment—and in 
the individual case, it might be a good bargain for the servant. But 
the law from considerations of the general public good will not tolerate 
such servitude by private contract. 

Between the two classes of cases, those which the courts will 
always enforce, and those which the courts will never enforce, lies the 
debatable ground. That debatable ground grows narrower and nar- 
rower with each decision. The general rule that contracts in restraint 
of trade will not be enforced remains the same. The question recurs 
in each case, what restraint is reasonable and what is unreasonable. 

Thus the courts go, step by step, avoiding generalities and leav- 
ing the door open to draw distinctions hereafter if the result proves 
that we have gone too far in one direction or the other. I cannot avoid 
the thought that this slow, cautious way works out better in the long 
run than a statute which condemns all contracts in restraint of trade, 
whether intended and calculated to accomplish a good end for the 
public benefit, or intended or calculated merely to create a monopoly, 
to the public detriment. 

After all the test applied by the courts is the only one which will 
stand the test of time, and much of the trouble which has arisen out 
of the acts of Congress has come from the old difficulty—the impossi- 
bility of stating all the necessary elements of a concrete problem in 
the general words of a statute. 

Take another illustration: I suppose it is settled in the absence of 
a statute that both masters and workmen have a right to combine 
for their own advancement or protection, but that coercion is not per- 
missible. What amounts to coercion is, and probably always will be, 
a matter of debate. And it is still, I think, unsettled whether the 
right of competition which justifies one employer in attracting work- 
men from the service of his rival, when they are under no contract 
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obligation, is applicable also to workmen, seeking by peaceable persua- 
tion to better the condition of their fellows. It is both asserted and de- 
nied that the Supreme Court of Massachusetts is right in calling this 
competition on a wide basis. The question is still in the nebulous 
but clearing stage. It will be worked out to a sensible conclusion 
by the courts, by a practical application after thorough discussion in 
numerous concrete cases. 

Take a third illustration: No one for the last thirty years has 
questioned the right to regulate by public authority the rates to be 
charged by public service companies; and no one can in view of our 
constitutional provision question that such regulation must really be 
regulation and must be fair and reasonable under all the circumstances 
of the case, and not a mere cover for confiscation and spoliation. Where 
the line is to be drawn is a question of exceeding difficulty, and men’s 
opinions inevitably differ in each particular case. 

These great questions involve the determinations of rights which 
were deemed so important when our constitutions were framed that 
they were put at the very forefront of our bills of rights. But those 
general declarations in favor of freedom of contract and the right of 
private property help but little in solving actual questions. They 
are a beacon light by which we may steer, but they do not themselves 
guide the vessel. 

It is worth while to have some part in solving these great ques- 
tions and in the end they must be solved by the courts of justice. 
The eighteenth century, when our government rights were formed, 
was a century when political questions were uppermost and when 
Locke and Montesquieu and Rosseau were the guides our statesmen 
followed. The twentieth century is destined to be a century of economic 
discussion, but the old struggles were not in vain and the old prin- 
ciples must continue to be our guide however we may learn to define 
more precisely our constitutional rights. 





HOW TO ASSIST AN APPELLATE COURT TO ARRIVE AT YOUR 
VIEW OF A CASE ON APPEAL. 





My theme is: How can a lawyer, more particularly a young one, 
aid an appellate court in the administration of justice? I name a 
young attorney because the veterans of the bar either may need no 
help or may be beyond it. My theme springs from the fact that the 
writer has not been so long on the bench as to have forgotten his lack of 
knowledge, his hunger to know, while at the bar, how best to win a 
case on appeal. 

The first rule is one to which all others must give way.That rule 
is that, if you want to win a case above, present it fairly and try it well 
below. It was said of some good old Methodist hymns that they sang 
themselves. So, a case well tried below tries itself above in a certain 
sense. No lawyer who profits by lessons learned in the hard, but 
efficient school of experience, but what recalls that he has lost many 
a case on appeal because his over-eagerness to win, nisi, led him to go 
to the verge of the law in an instruction or in objecting to evidence, 
or in putting it in. He discovered when too late that his good case 
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needed no daring innovations or experiments to succeed—that. he 
could have won on the merits and by going in the beaten path. 

Time was that printed briefs, statements and abstracts, were un- 
known in appellate practice. That time is no more. Your case is 
now presented above in print,—first, your abstract, then your state- 
ment, then your points in numerical order and logically arranged, 
then (if you so elect), your printed argument, and next (if you so 
choose), your oral argument. A little about your brief and abstract. 
You may print your whole record, if you choose, that is, your record 
proper as well as your bill of exceptions. Confusion exists at the bar 
on what is record proper, and what is matter of exception, to appear 
only in a bill of exceptions. This confusion leads to trouble and ought 
not to exist. The best plan is to make an old-fashioned abstract, and 
not bundle up the whole record, cumbered by immaterial matter, and 
throw it at the courts with a pitchfork. 

In this connection, no lawver who studies the way to success will 
overlook the rules of the court. ‘These rules are but minor laws. But 
by minor is not meant that they are a collection of non-essentials. 
Courts well know that they are not to stick in the bark, that justice 
is not got at by laying too great stress on non-essentials. No court 
used to high and clear thinking likes to see a cause ride off on the appli- 
cation of some technical rule, when the merits are crying aloud for a 
decision. No court dismisses a case for a violation of some rule of 
procedure in the preparation of abstracts, statements or briefs without 
regret. The chief trouble in this line is that counsel go to little pains 
to consult the rules governing the making of briefs and the presenta- 
tion of causes. 

The preparation of briefs is the hand-maiden of success on appeal. 
As long as the laws of the human mind remain as they are, an upper 
court will be gratified by a clear judgment, a logical brief and apposite 
citations of authority. Neglect not your proof-reading. See to it 
that the type of your briefs is good for the eyes. Ofttimes they are 
read by artificial light, and the quality of the paper and the size of 
the type are elements soothing or distressing to the judicial mind. 

Shall a lawyer argue his case in the appellate court? Some say, 
no,—some, yes. How is it? If I had a poor case well briefed and 
my brother on the other side did not care to argue it, I would heed 
the scriptural advice to this effect: “Agree with thine adversary quickly 
while you are in the way with him.” My notion is that more than 
likely in an hour or so of my talk at the bar, the court would find out 
that I had a poor case, that, in that time, I would make its poverty so 
conspicuously naked that the court could not help seeing it and blush- 
ing at it. 

Why argue a case? One all-sufficient reason is that men get 
wisdom by discourse with each other. Another is, that the court 
likes to hear a good argument. It is restful to the mind,—though it 
might be said that a poor argument is often restful too, but in another 
way, and not a winning one either. Another reason for an oral argu- 
ment is that it is the practice of some appellate courts at the close of a 
day’s hearing, or presently, to take a tentative vote on cases that have 
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been orally argued. This vote is tentative, remember. It binds no 
one. No judge is entitled to a fixed opinion or pride of opinion based 
on mere oral argument. This, because the cold printed record may tell 
a different story. But, after all, a ball may be curved so at the pitch 
of it that it reaches a given point. So the human mind may get such 
a bent or twist through its first impression that those impressions last 
to the end. This tentative vote, peradventure, may be the decisive 
vote. Your oral argument, then, may easily become a factor in win- 
ning a case on appeal. 

Above all things should a young lawyer with a good case argue 
it. A wholesome judge cannot help taking an interest in a young man. 
He sees in his effort a chapter in the earlier efforts of his own life. If 
he is a little confused, it will be pardoned to him. If he is enthusiastic, 
ten to one it will warm the cockles of the heart of an old judge, and a 
glow of satisfaction will spread over his weather-beaten face. If he 
is meek, the court, it may be, will apply to him automatically the doc- 
trine that the meek shall inherit the earth. The truth is that human 
nature sits on the bench personified in the judge, and that the lawyer 
who is in some danger in an oral argument in an appellate court is the 
strong, self-reliant, seasoned veteran whose tone and poise and air 
show power and self-reliance,—show that he can take care of himself 
without the aid of any one,—and show, also, that his ingenuity is such 
that “he can distinguish and divide a hair twixt north and northwest 
side.” Must not (I put it squarely), must not a court lean a little back 
during the argument of such a master in order to preserve a proper 
equilibrium in the scale of justice? Who knows? 

Counsel not infrequently seem to act on the notion that the court 
knows beforehand all about their case. That is a rank heresy, a gross 
superstition! A court of review is too busy on assignments made in 
cases submitted, to send for the record as soon as it is filed, and devote 
time, otherwise mortgaged away in assigned duty, to reading tran- 
scripts, abstracts and briefs in cases on the general docket and not 
vet argued or submitted. Therefore, when you arise to state your 
case, go on the theory that the court knows not a whit about it, 
and never heard of it until the chief justice called it on the docket for 
hearing. 

Another thing. Avoid reading your statement if long and com- 
plicated. Most men read indifferently well. Besides, you can rest, 
with some degree of assurance on the proposition that most judges on 
an appellate bench can read for themselves. Stand at the counsel 
table and look the court in the eye. If you are timid at the start 
take courage from the fact that, if you are full of your case, that ful- 
ness of knowledge is bound to come forth as you goon. If you have 
real complaints to make of the rulings below you will soon tell the 
upper court your grievances. If you have propositions that answer your 
opponent’s positions and are full of your case, you will soon make the 
court see what those propositions are. 

There are some superstitions connected with appellate practice. 
There is a superstition that sometimes appellate courts go to sleep 
during an oral argument. But do not let this disconcert you or deter you 
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from your argument. It is a mere fanciful pleasantry. The court does 
not sleep. Ifa judge settles back in his chair and’closes his eyes he 
isnotasleep. He is but indulging in a spell of philosophical introspec- 
tion. Furthermore, if the countenance of the good judge whose eyes 
are closed assumes a placid expression of benign and settled repose, 
he is still not asleep in a vulgar sense. What you see is but the out- 
ward expression of the inward judicial grace and calmness. — Justice 
Renry Lamm in Central Law Journal. 





DIVORCE STATISTICS. 


Almost at the same time came the announcement that South 
Dakota had put an end to the shameful laxity of its divorce laws, and 
the census bulletin dealing with marriage and divorce statistics during 
the last twenty years. The bulletin shows a higher marriage rate than 
that of any other country for which reliable statistics are available. 
Along with this tendency to marriage, however, there is rather ap- 
palling increase in divorces. Thus in the twenty years preceding 1887 
the total number of divorces in this country is placed at 328,716, as 
against 945,625 in the twenty years just closed. Some results of the 
investigation are thus summarized in the Boston Morning Herald: 
“The rate per 100,000 of the population in 1880 was 38; in 1900 it was 
73; and since 1900 it is estimated that while population has in- 
creased but 10.5 per cent., divorces have increased 29.3 per cent. 
Whereas during the first decade of the investigation(1870 to 1880) 
divorces increased two and two-thirds times as fast as population, 
now they are increasing three times as fast. Analysis of the returns 
shows that the most conservative region of the country, relatively, 
is the North Atlantic section. The most conservative region abso- 
lutely is the South Atlantic. That is to say, while in the latter section 
the rate per 100,000 of population in 1900 was only 33, as over against 
the North Atlantic’s 38, the gain in the South Atlantic from 1880 to 
1890 had been from 13 to 33, while in the North Atlantic it had been 
from 28 to 38. The explanation of which, we take it, is that, while 
the South is just beginning to be touched by radical influences that 
the North has known for some time, the northern States have begun 
to feel conservative influences that have been aroused. In the north 
central, the south central and the western States the increase of di- 
vorces during the decade 1880-1890 was very marked, from 89 to 129 
per 100,000 of the population in the western group.” In the whole 
country the divorce rate has doubled in the last twenty years. 

Of course a number of factors influence this increase. Among 
them is a loss or weakening of religious ideals and of the belief in 
marriage as a divinely ordained institution. This secularization of 
marriage is undoubtedly a predominant cause in multiplying the 
causes for dissolving the marriage bond found in our divorce legis- 
lation. But when the license or liberality of the statutes has been 
taken into account, not to be neglected, as Professor Wilcox has point- 
ed out, is the great spread of material prosperity which enables a far 
larger number of ill-mated couples than ever before to afford the fees 
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and expenses involved in securing a divorce. Thus conditions upon 
which we pride ourselves minister to a result of which we are some- 
what ashamed. Nor is this the only instance of the kind. “A leading 
woman lawyer in Chicago” is quoted in the Springfield Republican as 
saying: “At large, I should be inclined to ascribe the increase in di- 
vorces during the past forty years to the growing economic independ- 
ence of the woman and to the relaxation of religious restrictions. It is 
now possible for a woman to make her way in the world, and she is not 
obliged to submit to the kind of domination that was once her portion. 
The better education of women also has undoubtedly played its part 
in establishing them upon a more independent plane and increasing 
their freedom of action.” Doubtless there is truth in this view. If 
we may not share to the full the roseate philosophy of Dr. Pangloss, 
it is, at least, of happy omen that we can find so much good in a ten- 
dency of contemporary life which, however disquieting, is beyond 
question characteristic of our age.— Law Notes. 


REVERSAL OF ORIMINAL CAUSES ON TECHNICAL GROUNDS. 


Considerable interest has been aroused by our recent editorial, 
entitled “The Failure of American Criminal Law,” (67 Cent. L. J. 411), 
in which we called attention to that defect to which we believed such 
failure was to be attributed, to-wit, persistent inclination of appellate 
courts to reverse criminal causes for such error in the pleading, in- 
structions or admission or exclusion of evidence, which, properly con- 
sidered in relation to the whole case, could not be said to have mate- 
rially affected the result. 

Our indictment against the courts has been suggested as too 
severe. We might say, in answer to this, that we hesitated long before 
assuming the position which we did in this matter and did not arrive 
at the point where we were compelled to fix the entire responsibility 
for whatever failure there has been in America, upon the appellate 
courts until we had carefully consulted the authorities and the views 
of men learned in the science and administration of law. 

Thus on December 4, 1906, President Roosevelt said in a message 
to Congress: “I would like to call attention to the very unsatisfactory 
state of our criminal law, resulting in a large part from the habit of set- 
ting aside the judgment of inferior courts on technicalities, absolutely 
unconnected with the merits of the case, and where there is no attempt 
to show that there has been any failure of substantial justice.” On 
June 26, 1905, in an address before the Yale Law School on “The 
Administration of Criminal Law,” Judge (now president-elect) Taft 
said: “No judgment of the court below should be reversed, except for an 
etror which the court, after reading the entire evidence, can affirma- 
tively say would have led to a different result.” These quotations 
represent the views of practical statesmen, who reflect more accurately 
possibly, than any other two men the opinion of the general American 
public. 

Moreover, this rule is peculiar to American jurisprudence. In 
England, where for a while, it is true, what is known as the Exchequer 
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heresy obtained, to-wit: “that any ruling that was erroneous 
created a right to a new trial for the defeated’ party,” the rule has 
always been in civil and criminal cases that the erroneous admission 
or rejection of evidence was not to be considered a sufficient reason 
for setting aside the verdict and ordering a new trial “unless some 
substantial wrong or miscarriage has been thereby occasioned on the 
trial.” This is one of the rules of the English Appellate Court and 
also appears in the provisions of the Indian Evidence Act of 1872, 
where it is provided that “the improper admission or rejection of 
evidence shall not be ground of itself for a new trial or reversal of 
any decision in any case, if it shall appear to the court before which 
such objection is raised, that independently of the evidence objected to 
and admitted, there was sufficient evidence to justify the decision, or 
that if the rejected evidence had been received, it ought not to have 
varied the decision.” 

In this country many courts cherish the Exchequer rule and 
defend it on the following grounds, to-wit: (1). Because a party has a 
legal right to the judicial observance of the rules of evidence per se; 
(2). Because the judicial consideration of the weight of all the evidence, 
as a motive for refusing a new trial, would be a usurpation of the func- 
tions of the jury. Professor Wigmore, in his treatise on Evidence, 
Sec. 21, clearly shows the fallacy of both these contentions, first, because 
no man has a “legal right” to have his case wrongly decided, and 
second, because, if it is not usurpation to set aside a verdict in a crimi- 
nal case because it is against the evidence it surely is not usurpation 
to sustain the verdict where the erroneous exclusion or rejection of 
evidence could not in the mind of the court have any tendency to 
change the result. 

Professor Wigmore’s severe castigation of the American courts 
for holding to this heresy is many times more harsh than was ours in 
the editorial referred to and will bear to be repeated here in support 
of our previous views as heretofore indicated in these columns. Pro- 
fessor Wigmore says: “As to the practical workings of the Exchequer 
rule, the results are lamentable. Whether in civil or criminal cases, 
it has done more than any other one rule of law to increase the delay 
and expense of litigation, to encourage the defiant criminality and 
oppression and to foster the spirit of litigious gambling. . . . The 
federal supreme court has been especially callous in pushing the tech- 
nical rules to extremes notably in its treatment of some of the rulings 
of the late Judge Parker, of the Western Arkansas District, one of the 
greatest trial judges of the federal bench, whose work for law and 
order in that region was inestimable; examples may be found in Allen 
v. U. S., tried in 1893, reversed in 150 U. S. 551, reversed again in 157 
U. S. 402, 17 Sup. Ct. 154; in Starr v. U. S., reversed in 1894 in 153 U. 
S. 614, and again in 1897, in 164 U. S. 627, 17 Supt. Ct. 223; and in 
Brown v. U. S., reversed three times in 150 U. S. 93, 159 U. S. 100 and 
164 U. S. 221. Of the above three defendants (all charged with homi- 
cide), whose cases were reversed, Starr subsequently pleaded guilty 
to manslaughter and to several charges of robbery; Brown pleaded 
guilty to manslaughter and Carver was on a third trial, convicted of 
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murder; in short the appellate courts’ total achievement proves to 
have consisted merely in blocking justice for several years, and to 
have helped to diminish in a turbulent community that respect for 
law and justice which the trial court, if unhampered, was able to 
maintain. . . . . In the present day the last remnant of the 
irrational element is our law of new trials. The primitive ordeals 
of fire and water were not more calculated to deify chance or chicanery 
as the arbiter of litigation than is this dominant contemporaneous 
practice of granting new trials for an immaterial slip in the rules of 
evidence. The most trifling error, “works a reversal” in the same 
wizard-like manner that the mispronounced word in the superstitious 
formulas of the Germanic litigation lost for the party his cause. This 
modern doctrine is the more discreditable of the two. They knew 
no better then. We do know better; yet we preserve this technical 
trumpery.” 

With the practice thus severely condemned why do the American 
appellate courts (with a few commendable exceptions) cling to it with 
such tenacity? “But so deep rooted is this tendency,’ says Judge 
Amasa M. Eaton, president of the Congress of Uniform Legislation, 
“that legislation against it has not always been found to be enough 
to overcome it. In New York and New Jersey statutes to cure it 
have proved ineffectual, while in Kentucky it has been overcome by 
legislation. But in too many states professional instinct from within 
and professional reserve from without—the demand of the bar to 
be allowed to win by technicalities—have been too strong. Success- 
ful (?) criminal practitioners strive purposely to create error to lay 
the ground for reversal and a new trial, thus making the law the 
tool of injustice.” 

We believe that, to make any substantial headway against this 
iniquitous practice, the bar itself must be enthusiastic for its abolish- 
ment. And in this connection we commend the attitude of the Ala- 
bama bar association, which, some time ago, sent a communication 
to the president of every state bar association, calling attention to 
the wave of criticism on this subject throughout the country. It 
pointed out that under the English practice less than three and a half 
per centum of appealed cases are reversed, while in the United States, 
forty-six per centum are reversed, upon technical errors of pleading 
and practice; and concluding that the reversal of cases and the grant- 
ing of new trials on technical errors irrespective of the correctness 
of the verdict, was inimical to the peace and welfare of the country, 
and the commercial progress of its people-—Central Law Journal. 





That one undertaking to erect a building in freezing weather, and 
to do a first class job, cannot be relieved from his obligation because 
of the settling of foundations due to the weather, is held in Brent v. 
Head, Westervelt & Co. (Iowa) 115 N. W. 1196, 16 L.R.A. (N.S.) 801. 





Damages for criminal conversation are held, in Stark v. Johnson 
(Colo.) 95 Pac. 930, 16 L.R.A. (N.S.) 674, properly to include com- 
pensation for the mental suffering of the husband. 
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TRAVELERS INSURANCE CO. v. GEORGE BROWN & CO. 


(Essex Circuit Court, Nov. 18, 1908). 
Practice Act—Right to Inspect Books—Action upon Contract. 


Messrs. Lindabury, Depue & Faulks, for plaintiff. 
Mr. Conover English, for defendant. 
[Memorandum. } 

ADAMS, J.: This is an action upon contract brought by one 
corporation against another to recover $2,309.41, the amount claimed 
to be due from the defendant to the plaintiff for premiums on insu- 
rance policies underwritten by the plaintiff for the protection of the 
defendant against claims for compensation for personal injuries. Some 
of the policies cover injuries inflicted by teams of horses employed by 
the defendant, its drivers, or other persons in the policies specifically 
designated. On October 24, 1908, the plaintiff applied to the court 
by petition for an order permitting the plaintiff, its attorneys, auditors 
and accountants, to inspect the books of account of the defendant. 

The application is under Section 142 of the Practice Act, which 
reads as follows: “The court in which an action is pending, or a 
judge, may, on four days’ notice and upon terms, order either party 
to give to the other within a specified time an inspection and copy or 
permission to take a copy of any books, papers or documents in his 
possession or under his control, containing evidence relating to the 
merits of the action or the defense thereto, and if compliance with the 
order be refused, such books, papers or documents shall not be given 
in evidence in such action, and the court may punish the party so 
refusing as for contempt.” 

The petition alleges that the action relates to thirty-five policies, 
the premiums on which were to be a certain percentage upon the 
wages expended annually by the defendant and a specific charge for 
each team used by it; that as a basis for the ascertainment of the 
amount of premiums the defendant submitted, when the policies were 
written, an estimate of the amount that would be expended for wages 
and of the number of teams of horses that would be used during the 
life of each policy, and paid a premium on such amount; that each 
policy stipulated that if the estimate proved too large the excess of 
premium paid should be returned, and that if the estimate proved too 
small the defendant would pay an additional premium, calculated upon 
the excess. 

The petition further states that each of the policies provided that 
the plaintiff should have the right at all reasonable times to examine 
the books of the defendant to ascertain the amount of wages expended 
by the defendant or the number of teams used by it in the conduct of 
its business, upon which the plaintiff was entitled to a premium. The 
petition further alleges that the defendant kept books or other records 
of account and made entries therein showing the wages earned by 
its employees and the number of teams of horses used in the trans- 
action of its business, and that the petitioner believes that an in- 
spection of such books or records of account will show that the 
petitioner is entitled to additional earned premiums beyond the esti- 
mated premiums to the amount mentioned in the declaration. 
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The petition further alleges that the defendant has said books 
of account in its possession and has refused to permit the petitioner 
to inspect the same, although duly requested. 

The defendant in answer to the petition has presented an affidavit 
made by its secretary, the gist of which is that the defendant for a 
good many years has been in the habit of destroying its time books, 
two or three times a year, in the ordinary course of business, and has 
so destroyed them, and has thus deprived itself of the record which it 
once had of the amount of wages paid to employees during the life 
of these policies, and has no other record. As to the record of teams, 
the affidavit states, inferentially though not directly, that the record 
of wages was contained in the time books. 

The answer to the petition therefore amounts to this: that the 
defendant being bound by the distinct implication of its policies to 
keep a record of wages and teams as the basis of estimating premiums 
on policies, each of which ran for one year, after complying with this 
obligation, destroyed two or three times in each year the record which 
it thus kept. It does not appear from the affidavit of the secretary 
that he he has personal knowledge of the destruction of the time books 
or that any search has been made for them. 

Upon the petition and answer an order allowing an inspection was 
made, bearing date October 13, 1908. The defendant now applies to 
have the order set aside, upon the ground that the court was concluded 
by the answering affidavit and should not have made the order. This 
depends upon whether the answering affidavit was or should have been 
satisfactory to the court. I refer to 14 Cyclopedia of Law and Proce- 
dure, pp. 381, 382, for cases illustrative of the practice. It is there 
said, in referring to cases: “It is a sufficient excuse for the failure to 
produce books ordered to be produced that the party states on oath 
that he kept no such books, or positively denies control of the books 
or papers sought, provided he shows all that he parted with 
possession, if he ever had it, before the order of court was made, 
and that the books are not his property. But he must swear posi- 
tively that they are not in his possession or control, or state facts 
which with his denial of knowledge are the equivalent of a positive 
assertion.” 

In New York the Code of Civil Procedure, 806, contains a pro- 
vision which seems declaratory of the correct practice. It provides 
that an order for discovery may be vacated upon satisfactory proof by 
affidavit “that the party required to make discovery or permit the 
inspection has not the possession or control of the book, document or 
other paper directed to be produced or inspected.” 

In McCreery v. Ghormley, 39 N. Y. Supp. 1936, it was decided 
that on application for an inspection of defendants’ books and papers, 
an opposing affidavit which states that defendants did not have in their 
possession or under their control the books and papers of which an 
inspection is sought, but does not deny the existence of such books 
and papers or account for the fact that they are not in defendants’ 
possession or under their control, is not sufficient to defeat the appli- 
cation. The opinion concludes with this sentence: “If the books and 








SCOTT V. MAYOR AND ALDERMEN OF JERSEY CITY. 47 


papers once existed, it was incumbent upon the defendants to satisfy 
the court that either they had been lost or destroyed, or how and in 
what manner the defendants had lost control or possession of them,” 
and cites Person v. Lindsay, 52 Hun. 115, 4 N. Y. Supp. 795. 

In the case last cited VanBrunt, Presiding Justice, says: “The de- 
fendant must satisfy the court that the paper is not in his possession 
nor under his control; and where a paper is last shown in the posses- 
sion of the defendant he has to show what he has done with it, what 
has become of it, or that it has gotton out of his possession and is no 
longer under his control.” 

The proof as to the non-existence of the time books is not satis- 
factory. As I have before said, the denial does not appear to be 
founded on personal knowledge, and no search for the books is shown 
to have been made. Nor do | feel assured by the secretary’s very gen- 
eral denial that, even though the time books may be beyond the 
defendant’s control, its books, documents, papers or records of account 
do not contain proof relative to the said matter of wages and teams. 

The question is one to be settled by the court upon affidavit. The 
defendant has leave to make a more specific answer to the petition. In 
the meantime the order will stand, with a stay of inspection until 
further order is made. 





SCOTT v. MAYOR AND ALDERMEN OF JERSEY CITY. 


(Jersey City First District Court, Dec. 17, 1908). 
Damages— Breach of Covenant—Martin Act. 
Messrs. Tumulty & Cutley, for plaintiffs. 
Mr. John Milton, for defendant. 


CARRICK, J.: The plaintiffs seek to recover damages for the 
alleged breach of a covenant against encumbrances, and of covenants 
of seizin and right to convey, in a deed made to them by the defendant, 
May 12, 1908, conveying premises in Jersey City, for the consideration 
of $625.00. The state of demand does not set up the covenant of right 
to convey, but such covenant is in the deed in evidence, and the state 
of demand may be so amended as to allege a breach of this covenant 
also, and I shall treat it as if so amended. These covenants, like 
the covenant against encumbrances, are broken at the time of convey- 
ance, if there be no seizin, and an action may be brought at once. De- 
mars v. Koehler, 62 N. J. L. 203; Carter v. Ex’rs. Dennan, 23 N. J. 
L. 270. 

The defendant obtained title under a tax sale made by the Col- 
lector of Jersey City, pursuant to the Tax Adjustment Act, commonly 
known as the “Martin Act,” of 1886, the deed by the City Collector 
to the defendant being dated January 11, 1898. By the provisions 
of the tax adjustment act the purchaser takes “a good and sufficient 
title to the property sold in fee simple absolute, free from all encum- 
brances.” The proof shows that Henry Abell, who was proceeded 
against by publication and mailing as a non-resident owner, under the 
collector's sale, to cut off his right to redeem before the making of 
the absolute deed to the city, had died long prior to the sale, and that 
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the sole owner of the premises at that time was Harriet A. Evans, the 
only child and heir-at-law of Henry Abell. No proceedings were 
taken to notify Mrs. Evans of the sale, or to cut off her right to redeem. 

After the plaintiffs had obtained title from the city under the deed 
of May 12, 1908, the defect in the proceedings under the tax adjust- 
ment act in failing to give notice to the owner was discovered, and the 
plaintiffs paid $200.00 for a deed from the devisees of Harriet A. 
Evans, vesting in them the title which she had held at the time of the 
sale. It is not disputed but that the amount so paid was reasonable, 
if the devisees of Harriet A. Evans had any title at the time. 

The defendant, however, asserts that at the time when the cove- 
nants for the breach of which this action is brought were entered into, 
the right of all persons in opposition to the tax title made under the 
collector’s deed of January 11, 1898, had been extinguished, and in- 
vokes the provisions of Section 2 of the Supplement of 1892 (P. L. 
1892, p. 430, Chap. CCLXXV) which declares that “No action shall 
be brought * * * * to recover possession of the lands conveyed 
by such deed, after the expiration of two years from the date of the 
execution of such deed.” This, it is claimed, constitutes a statute of 
uumitations, applicable to sales under the tax adjustment act, and is 
operative regardless of failure to give notice to the owner as contem- 
plated by the other sections of the act. The plaintiffs reply that 
under the provisions of the act of 1893 (P. L. 1893, p. 350, Chap. CC.) 
as well as under the 8th Section of the Supplement of 1892, itself, the 
rights of an owner, or one holding an incumbrance, cannot be cut off 
until notice has been given to him, and the statutory period has 
elapsed. It is also contended by the plaintiffs that this provision of 
the act of 1893 requiring notice to be given to the owners or encum- 
brances before their title or interest can be extinguished, is so far in- 
consistent with the second section of the act of 1892, which is claimed 
by the defendant to amount to a statute of limitations, as to repeal it by 
implication. 

The two sections do not seem to me inconsistent. Certainly the 
earlier statute is not so clearly repugnant to the later statute as to 
necessitate a repealer by implication. Hotel Registry Corp’n. v. Staf- 
ford, 70 N. J. L. 528. The question therefore is fairly presented 
whether the second section of the supplement of 1892 operates at the 
expiration of two years from the execution of the deed to bar any 
action for possession of the land. If it does, there would seem to be 
no breach of the covenants of seizin and right to convey for which 
this action will lie. 

It is to be borne in mind that in the imposition and collection of 
taxes, the power of the legislature is supreme. “The proceedings for 
enforcing the payment of taxes and assessments are wholly in legis- 
lative discretion. A tax laid by authority of law, or an assessment 
for benefits conferred by local improvements, creates a duty and obli- 
gation which may be enforced by any means which the legislature 
may from time to time adopt.” Re Commissioners of Elizabeth, 49 
N. J. L. 489-499; Flock v. Smith, 65 N. J. L. 224. Mr. Justice Depue, 
who delivered the opinion for the court In Re Commissioners of Eliza- 
beth, supra, at circuit, characterized the power of taxation as one 
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which overrides all interests and all estates, and is against the land 
itself, in rem. “Under that power, the legislature may make a pro- 
vision that, on a sale of taxes, the title shall be absolute and un- 
qualified. It may deny wholly the right of any person to redeem.” 
Pugh v. Gardner, 14 N. J. L. J. 72. 

Having in mind the subject matter with which the legislature 
was dealing, and its unlimited power to enact any legislation which, 
in its judgment, might be proper to set at rest doubts respecting titles 
made under the provisions of the tax adjustment act, I cannot draw 
from the language in question any other conclusion than that it was 
the intention of the legislature to raise a special limitation as to 
actions which might be brought to affect titles derived under such 
tax proceedings, and that the “lapse of two years from the execution 
of the deed, establishes a right to possession under the deed, free 
from the possibility of litigation, even by owners who have had no 
notice of the sale and have been given no such opportunity as the 
other provisions of the act contemplate, to redeem from the sale. 

It may be noted that as the title here in question was made under 
proceedings for the collection of taxes imposed prior to the general 
Tax Act of 1903, it is not necessary to consider that legislation as 
applied to Martin Act proceedings since that date. 

Let judgment be entered for the defendant. 





LENHARBT AND HOFFMAN v, AMERICAN SCHOOL FURNITURE CO. 


(U. 8, Cirevit Court, District of New Jersey, Jan. 4, 1909’. 
Domestic Corporation— Motion to Set Aside Summons. 


On motion to set aside service of summons. 


Mr. G. R. B. Evans, of the Pennsylvania Bar, for plaintiff. 


Mr. William A. Smith and Mr. Frank Lawrence, of the New York 
Bar, for defendants. 

[Memorandum]. 

CROSS, D. J.: The marshal’s return to the summons in this case 
is as follows: “Served the within summons and declaration and notice 
annexed on the defendant, American School Furniture Company, at 
Jersey City, N. J., on the 12th day of November, 1908, by delivering 
to and leaving with Richard F. Tully, agent of the Registrar and Trans- 
fer Company of New Jersey, registered agent of the defendant com- 
pany, personally, a copy thereof and at the same time showing him 
this original and informing ‘him of its contents.” 

The defendant is a domestic corporation. Motion is made, under 
a special appearance, to set aside such service because the Registrar 
and Transfer Company of New Jersey was not, at the time of service, 
the registered agent of the defendant company. The testimony taken 
under a rule to show cause establishes that the Registrar and Transfer 
Company has not been the registered agent of the defendant since the 
middle of June last, several months before the service in question was 
made. The corporation act provides in substance, in reference to a 
foreign corporation, that its registered agency once established, shall 
continue “until the substitution by writing of another agent.” There 
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is no such provision in respect to the registered agent of a domestic 
corporation, and this for the reason, probably, that there are other 
persons upon whom service of process may be made upon such a cor- 
poration. In view of the evidence, it is impossible to say that the 
Registrar Company was, when the service in question was made, the 
registered agent of the company. There is no presumption of the 
indefinite continuance of such agency in the case of a domestic cor- 
poration. The implication arising from the statute is that the ap- 
pointment shall be made or renewed annually. The facts which 
show that the agency in the case was terminated before service are 
undisputed; service of the summons will therefore be set aside. 





SHARP v. PUBLIC SERVICE CORPORATION. 


(First District Court of Newark, Jan. 28, 1909). 
Corporation—Negligence—Leaking of Gas Into Soui—Killing of Trees. 


Transcript of the decision rendered in the above action for the 
alleged negligent permission of gas to leak into the soil resulting in 
the death of trees . 


Mr. Herbert W. Boggs, for plaintiff. 
Mr. Duane E. Minard, for defendant. 


MacLEAR, J.: The court in this case is more or less biased. In 
the opinion of the court, it is one crime next to homicide, and that is 
boricide. It seems hardly necessary in this case to decide the ques- 
tion as to whether or not this tree was killed by illuminating gas. 
There is something to be said on both sides of the question. The 
main point in the case first to be decided is whether or not, if it was 
killed by illuminating gas, the tree came to its death through the 
negligence of the defendant corporation. 

The court is of the opinion that there has not been made out a 
case of negligence against the defendant corporation. 

It seems that these mains were laid in this street at a depth be- 
yond where frost did not ordinarily penetrate, that they were laid in the 
best possible way and the joints were laid in the best possible manner, 
and that such work would last from fifty to one hundred years unless 
it was disturbed by some cause or by frost. It further appears that 
the pipes of this company were disturbed by other people than the 
company, either by the township or village of South Orange in the 
laying or digging for a sewer, and that after these pipes were so dis- 
turbed, they were again replaced by the company in the proper way; 
were retested and readjusted; the joints fastened and again tested 
and there was found to be no leaks. It subsequently appears, that 
after that time, the sewer was laid, and connections were made to the 
houses by digging under the sewer, and the first intimation the com- 
pany had of any defect or leakage of the pipes was brought to their 
attention by Mr. Sharp, and it was immediately attended to. 

I am of the opinion that the defendant company has done all that 
it was required to do, and it is, therefore, not chargeable with negli- 
gence. I, therefore, give judgment for the defendant. 
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CRANE v. GURNED. 





(N. J. Chancery Court, Noy. 5, 1908). 


1. Attorney and client—Office 
of Attorney—Regulation of Pro- 
fessional Conduct — Scope. — At- 
torneys and solicitors are officers 
of the court, and the court may 
deal summarily with breaches of 
duty and privilege on their part; 
but, the relation between a party 
and the opposite party’s solicitors 
not being that of solicitor and 
client, a controversy between 
them would not justify the exer- 
cise of the summary jurisdiction. 

2. Costs—Settlement of Action 
— Agreement by parties. — It is 
established practice in settling 
pending suits for parties to agree 
upon the taxable costs without a 
taxation by the clerk, and the 


settlements, unless they are affirm- 
atively shown to be unjust, op- 
pressive, or illegal, or to have 
been induced by unfairness. 

3. Costs—Taxation—W aiver.— 
One entitled to a taxation of costs 
may waive his right. 

4. Costs—Taxation—Waiver.— 
Where complainant’s solicitors 
furnished the amount of their 
charges to defendant’s solicitor, 
upon negotiations to settle the 
suit. and offered to have their 
costs taxed by the clerk, and de- 
fendant’s solicitor did not accept 
the offer, but agreed that the 
amount should be paid by his 
client, the failure to accept the 
offer was a waiver of the right to 





court should always support the have the costs taxed. 


Bill by William N. Crane against Charles P. Gurnee. On peti- 


tion to fix solicitor’s fees and charges. Dismissed. 
Mr. W. J. St. Lawrence, for the motion. Mr. E. J. Luce, opposed. 


HOWELL, V. C.: The bill in this case was filed to foreclose a 
mortgage covering lands of the petitioner. The respondents are the 
complainant’s solicitors. When the suit had reached the stage of an 
order for substituted service of process on non-resident defendants 
the petitioner made a sale of the mortgaged premises and sought to 
have foreclosure suit ended. He directed his own solicitor to ascer- 
tain the amount of the fees and charges of the complainant’s solicitors. 
These were reported to him by the complainant’s solicitors to be the 
sum of $114.22. This included the total charge for taxable costs, fees 
for searches, and the counsel fees and expenses of the complainant. 
Petitioner’s counsel agreed that this amount should be paid by his 
client. He expressly waived his right to have the costs taxed. The 
arrears of interest on the mortgage were $167.98. Some days after 
the consummation of the sale of the land, the purchaser paid to the com- 
plainant’s solicitors out of the purchase money these two sums, aggre- 
gating $282.20. After the payment had been made, the petitioner con- 
ceived that the complainant’s solicitors’ charges were excessive, and 
he sought to have some portion of the amount repaid to him by them. 
The solicitors declined to accede to his request, and this petition was 
then filed appealing to the summary jurisdiction of the court over its 
solicitors, and praying that the excessive charges might be awarded 
tohim. The motion was heard on petition and answering affidavits. 

It will be observed that this is not a contest between the peti- 
tioner and his lawyer. The relation between the petitioner and the 
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complainant's solicitors was not that of solicitor and client, and the 
summary proceeding which the court may exercise over its solicitors 
cannot apply to this controversy. The reason is obvious. Attorneys 
and solicitors are officers of the court. They are part and parcel of 
the equipment of the judicial system for the administration of justice. 
They have been specially admitted to their offices as persons quali- 
fied to transact the business of the public in the courts. They hold 
themselves out for engagements by clients, and the courts recognize 
their special privileges. The relations between them and their clients 
are those of trust and confidence, so much so that communications be- 
tween solicitor and client are protected from disclosure and publicity, 
and the strictest fidelity to their retainers must be observed. It is 
owing to this private and confidential relationship that the courts have 
undertaken to deal summarily with breaches of duty and privilege by 
solicitors. If the relationship were less close, or lacked the element 
of confidence and trust in an officer of the court, the court would un- 
doubtedly remit all cases between solicitor and client to the ordinary 
remedies by action at law. Lynde v. Lynde, 64 N. J. Eq. 736, 52 Atl. 
694, 58 L. R. A. 471, 97 Am. St. Rep. 692. Mr. Justice Dixon says, 
in Strong v. Mundy, 52 N. J. Eq. 834, Atl. 612: “Attorneys and solici- 
tors are officers of the court, and there is no doubt of the authority of 
the court to proceed summarily against them for their misconduct; 
but the behavior which will justify the exercise of this summary juris- 
diction must be such as is dishonest or oppressive or clearly illegal. 
If it appears that there exists between a lawyer and his client a fair 
dispute, which can be decided only on the settlement of doubtful 
questions of fact or law, the court should not exercise its summary 
power, but should leave the parties to their ordinary remedies.” See 
Tate v. Field, 60 N. J. Eq. 42, 46 Atl. 952; In re Knapp 85 N. Y. 284; 
In re Paschal, 10 Wall, 483, 19 L. Ed. 992; In re Dakin, 4 Hill (N. Y.) 
42; In re Kennedy, 120 Pa. 497, 14 Atl. 397, 6 Am. St. Rep. 724; Koenig 
v. Harned (N. J.) 13 Atl. 236. It is therefore quite evident that the 
summary proceeding which has been adopted in this case does not 
apply; but, inasmuch as the respondents have not urged this defence, 
I will disregard it and will discuss the case on its merits. 

It is inveterate practice in this state in the settlement of pending 
suits for parties to estimate and agree upon the amount of taxable costs 
without the trouble and expense, small though it be, of having a regu- 
lar taxation by the clerk, and hardly a solicitor can be found who has 
not had such experiences. It is not only sanctioned by inveterate 
usage, but it is favored by the courts in order that parties may speedily 
settle their controversies out of court and without all the formalities 
that might be lawfully insisted upon. 

The court should always support these settlements, unless they 
are affirmatively shown to be unjust, oppressive or illegal, or that 
the settlement was induced by pressure or other unfair means. The 
following authorities—controversies between solicitor and client— 
support this position: In re Whitcombe, 8 Beav. 140, Lord Langdale, 
M. R., sustained the principle that an agreement by a solicitor to take 
a gross sum from his client in lieu of costs was not void, but that on 
account of the peculiar relation which ‘exists between solicitor and 
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client the court would regard all such adjustments with jealousy. In 
Stedman v. Collett, 17 Beav. 608, Sir John Rommelly, M. R., sustained 
a settlement of a solicitor’s bill by the client for an estimated fixed 
sum and refused to disturb it, for the reason that it had been entered 
into fairly and with proper knowledge on both sides. In Morgan v. 
Higgins, 1 Giff. 270, Sir John Stuart, Vice Chancellor, set aside a 
mortgage which had been given by a client to his solicitor to secure 
(1) a gross sum agreed to be paid for professional services and, (2) an 
amount claimed to be due on the settlement of accounts, for the reason 
that the evidence showed that the client from his situation as to ill 
health was unable to take an active part in managing his own affairs, 
and there was no evidence on the part of the solicitor of any proper 
statement or examination of the accounts. There the mortgage was 
held to stand as security only for what should be found to be justly 
due on a taxation of the bills of costs and on account of all the deal- 
ings and tranactions between them. The fact that these cases are in- 
stances of controversies between solicitor and client make strongly in 
favor of the rule as between strangers or adversaries. 

These cases were decided since the English statutes relating to 
solicitors’ compensation, but an examination of them will show that 
the points decided were not controlled by the statute. The relation 
between the solicitors of the complainant and the petitioner is not that 
relation of trust and confidence which necessarily exists so obviously 
between solicitor and client. Here the parties dealt with each other 
at arms length. The complainant’s solicitors owed no special duty 
to the petitioner, nor is he entitled to look to them for advice or pro- 
tection. Besides, I do not find that the charge made by the complain- 
ant’s solicitors are excessive. They estimated their taxable costs at 
$89.22. On the argument they furnished me with a taxation made by 
themselves, which I have examined, and which appears to be correct. 
It amounts to $86.80. Fhe difference is too small to be the subject- 
matter of a litigation in this court. The other charges are charges 
for which the complainant’s solicitors are not in any way responsible. 
They are charges for which the complainant himself is answerable, 
if any one is. Again, there is no doubt but that one entitled to a taxa- 
tion of costs may waive his right. Hinckley v. Boardman, 3 Caines 
(N. Y.) 134. It appears to be the testimony in this case that, when 
the complainant’s solicitors furnished the amount of their charges to 
the petitioner’s solicitor, they offered to have their costs taxed by the 
clerk. This offer was not accepted by the petitioner’s solicitor, and 
his failure to so accept it was a waiver of his right to have the costs 
taxed. 

I must therefore hold that the petitioner has no occasion to pro- 
ceed against the respondents, and that the petition must be dismiss- 
ed.—71 Atl. Rep. 338. 





Laws providing for the licensing of the sale of intoxicating liquors 
are held, in State v. Roberts, 74 N. H. 476, 69 Atl. 722, 16 L.R.A.(N.S.) 
1115, to be restrictive, and not permissive, statutes, and not void as 
sanctioning a traffic productive of pauperism and crime, which would 
not otherwise exist. 





54 THE NEW JERSEY LAW JOURNAL. 


HARBISON v. N. Y. BAY CEMETERY OO. 
(Hudson Circult Court, Nov. 21, 1908.) 
Action in Tort—Negligence—Petition and Order for Discovery—Appointment of Recewer. 


Mr. James A. Gordon for plaintiff. 
Mr. Robert L. Lawrence for defendant. 


SPEER J.: Plaintiff in the above-entitled action sued defendant 
therein in tort for negligence and recovered a judgment for sub- 
stantial damages. This judgment fixes, in this Court, for the pur- 
poses of this proceeding, the liability of the defendant to pay to plain- 
tiff the amount thereof. The judgment of a Court of competent juris- 
diction, entered otherwise than by consent, ordering a sum of money 
to be paid by one of two parties to another, is not merely enforce- 
able by the process of the Court, but can be sued upon as creating 
a debt between the parties. The law will create a fictitious promise to 
pay, which will support an action; it will create what is known in the 
law as a quasi-contract. Williams v. Jones, 18 Mees. & W. 628; 
Keener Quasi Cont. 16. 

Defendant is a cemetery company incorporated under a special 
charter (P. L. 1850, p. 194). This charter passed under judicial scrutiny 
in New York Bay Cemetery Co. v. Buckmaster, 4 Dick. Ch. 439. It 
was there decided that the persons who originated the enterprise and 
were named in the act as incorporators, were the only persons who 
were to receive any profit from the sale of the property, and the 
cemetery company proper was to be composed and is now composed 
only of the individuals who purchased lots for burial purposes. 

A petition and order for discovery having been issued, proof was 
taken under said order and it was thereby disclosed that there are in 
bank, standing to the credit of the defendant company, moneys aris- 
ing from receipts on the opening of graves, assessments to keep the 
cemetery, etc., which are in their general account; also a fund arising 
from a profit made by them upon the repurchase and resale of ceme- 
tery lots, in the name of the company, and another separate account 
of several thousand dollars, arising from the superintendence and care 
of an adjoining cemetery property, the Bay View Cemetery Company, 
under an arrangement made by the trustees of the defendant com- 
pany therefor, also in the name of the defendant company. There is 
also said to be due to defendant company, from different lot owners, 
moneys for assessments for maintenance of lots, etc. 

In this posture of the testimony plaintiff applies for the appoint- 
ment of a receiver of said moneys. Defendant stoutly resists this 
application on the grounds: (1) That no moneys that reach the 
hands of the company can be used in any way except in keeping up 
the grounds of the cemetery and the walks and the paths and the 
burial lots. (2) That these moneys are exempt from taxation and 
execution under both the companies’ special charter and the general 
cemetery company act. Gen. Stat. p. 349, section 8. I do not think 
defendant is entitled to prevail on either of these grounds. I shall 
therefore make an order appointing a receiver. Inasmuch as the 
questions presented are not free from difficulty and because of the 
great dearth of authorities with respect to them—neither counsel in 
his brief having cited a single case bearing on the questions at issue— 
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I shall, as briefly as is consistent with reasonable clearness, state the 
reasons which have led me to this decision. It will tend to clarify 
the decision to state that since about thirty years ago the lot owners 
have exercised the right of electing a Board of Trustees who have the 
care and management of the cemetery. I shall now consider the two 
objections of defendant in the order in which they are stated above. 

(1) That no moneys that reach the hands of the company can be 
used in any way except in keeping up the grounds of the company and 
the walks and paths and the burial lots. This notion rests upon the 
theory that either (a) the moneys thus in the hands of the company are 
impressed with a trust in favor of the lot owners, or (b) that such 
moneys are in no sense the moneys of the company because they are 
the result of ultra vires activity on the part of the trustees. But it 
seems perfectly clear that neither of these bases has any substance 
whatever. To illustrate: Some of these moneys came from the re- 
purchase and resale of lots and a very large proportion of them came 
from the superintendence and care of the Bay View Cemetery. Now 
it is reasonably clear that the Board of Trustees can be considered as 
estopped from asserting that these profits do not belong to the com- 
pany and must not be devoted to cemetery purposes. If, on the other 
hand, the transactions out of which they arose were uwltra vires the 
company in such wise that the company never became legally pos- 
sessed of or entitled to the moneys, then it is futile to talk of such 
moneys being impressed with a trust for cemetery purposes. These 
moneys are the result of executed contracts, they stand in the bank 
to the credit of the company with the acquiesence of both lot holders 
and trustees. Who, under such circumstances, is entitled to raise the 
question of ultra vires? Surely not the lot holders or the Board of 
Trustees. The state of New Jersey might, but neither the Bay View 
Cemetery Company, nor the parties to the contracts of resale and re- 
purchase of the lots, could. The principles of the doctrine of ultra 
vires are settled in this state and preclude either the defendant com- 
pany or the collateral beneficiaries of the transaction from raising the 
question. If there is any trust impressed upon these moneys it is a 
trust created by and proceeding from the defendant itself, and if these 
transactions were ulira vires the defendant it cannot be heard in this 
proceeding to raise that defence. It is altogether certain also that the 
defendant company would be estopped, as would its lot holders, by its 
and their own conduct, even in a direct proceeding, to have relief, even 
in equity, against such an ultra vires transaction. ‘“When a contract 
with a corporation, the making of which is beyond its granted powers, 
has been fully executed by both parties, neither of them can assert 
its invalidity as a ground of relief against it.” Long v. Georgia, etc., 
91 Ala. 519. “The executed dealings of corporations must be al- 
lowed to stand for and against both the parties, when the plainest 
rules of good faith so require.” Comstock, C. J. in Pansh v. Wheeler, 
22 N. Y. 494, 508, quoted with approval by Cooley, C. J., in Day v. 
Spiral Springs Buggy Co., 57 Mich. 146. See also North Eastern Tel. 
Co. v. Hepburn, 65 Atl. 747, and Willoughby v. Chicago Traction R. 
Co., 50 N. J. Eq. 656. See especially N. Y. & L. E. & W. Rway. Co. 
v. Haring, 18 Vroom, 137, where a railroad company without a fran- 
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chise therefor ran a line of street cars and by their mismanagement of 
one of them injured a boy and the Court of Errors held that a cor- 
poration cannot defend itself in such an action on the ground that 
such business was ultra vires. And Nims v. Mt. Hermon School, 
150 Mass, 177, where an educational corporation running a ferry with- 
out a franchise therefor, injured by its servants’ negligence a pas- 
senger for hire thereon and was held liable therefor, ultra vires be- 
ing no defence. Corporations have the power to do many acts for 
the doing of which they possess neither authority nor right, and it 
would be a monstrous doctrine that would hold that after the fruits 
of the wrongful act were in its treasury the wrongfulness of the act 
creating them would be acceptably urged as rendering them immune 
in the wrongdoers’ hands from the payment of its just debts, and con- 
secrating them forever to the wrongdoers untrammeled use. A 
fortioni if the transaction is definitely concluded and foreclosed between 
the immediate parties to it, it cannot be re-opened and made the 
basis of defence against strangers to it, to their detriment. It is clear, 
therefore, that these moneys, being the fruits of transactions entirely 
executed and concluded as between the original parties to them, and 
having found their way into the treasury of the defendant company 
and standing to its credit on the books of bank, and being impressed 
with no express trust, and being the result of acts of the defendant, 
through its Board of Trustees, and the fruit of contracts made by 
the defendant in its own name, and for its own credit, even though 
such contracts were illegal and wltra vires and might, while still execut- 
ing, have been avoided, are such as must be turned over to the re- 
ceiver to be appointed, unless there is something in the companies’ 
charter, or the general cemetery law, exempting them from civil 
process. 

This brings us to consider the second objection: (2) That these 
moneys are exempt from execution under both the special charter of 
the company and the general cemetery act. 

The act of incorporation provides that the lots when sold and 
used for burial purposes or otherwise improved shall be free from 
taxation and from sale under civil process, and the General Ceme- 
tery Act provides that “the cemetery lands and property of any as- 
sociation formed pursuant to this act, or otherwise incorporated, as 
well as bonds and mortgages given to secure the purchase money of 
such cemetery lands, shall be exempt from all public taxes, rates or 
assessments, and shall not be liable to be sold on execution, or be 
applied in payment of debts due from any individual proprietor,” etc. 
Does either of these provisions exempt these moneys from civil pro- 
cess, execution, or taxation? If either of them could be said to do so 
surely it would be the general cemetery act whose language “lands and 
property” might be argued to mean land and personal property. But 
the reason which underlies the exemption in both acts is precisely 
the same and is given expression in Brown v. Lutheran Church, 23 
Penn. St. 495, as follows: “The sentiment is sound, and has the 
sanction of mankind in all ages, which regards the resting place of 
the dead as hallowed ground, not subject to the laws of ordinary prop- 
erty, nor liable to be devoted to common uses.” Put the matter is 
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foreclosed and determined by the decision of our own Supreme Court 
in Rosedale Cemetery Association v. Linden, 44 Vroom. 421, where 
the Court, in construing this eighth section of the General Ceme- 
tery Act held that “the personal property of cemetery associations, 
censisting of horses, hearses, carriages, agricultural implements, tools 
and other articles used exclusively in and about their cemeteries and 
for burials in their cemeteries, are subject to taxation.” The same 
rule that applies to taxation applies to executions, and if the property 
is subject to the former it must needs be to the latter. The Court 
says, “it is in accordance with the common wish of mankind that the 
places where the dead are buried should be protected and preserved 
against the interference of possible sales for unpaid taxes or under 
execution for debts, and be kept free from all molestation or desecra- 
tion. These legislative exemptions of cemetery property are the ex- 
pression of that wish. But it is not perceived how that wish is made 
effectual by exemption from taxation of property not used for burial 
places that has no associations connected with it, and may be dis- 
posed of by the association at any time, to any person for any pur- 
pose. * * * * The word ‘property’ as used in section 8 of the 
act authorizing the incorporation of cemeteries, supra, does not in- 
clude ‘personal property.’ ” 

This case conclusively disposes of defendant’s second objection, and 
it must be observed that it has a pertinent bearing antagonistic to its 
first objection, for the property declared to be subject to taxation and 
execution was personal property directly and intimately concerned “in 
keeping up the grounds of the company and the walks and paths and 
the burial lots;” property which defendant contends is impressed with 
a trust and “cannot be used in any way except in keeping up the 
grounds of the company and the walks and paths and the burial lots.” 

It may be contended that Clark v. Rahway Cemetery Co., 3 Rob- 
bins, 636, has a bearing inimical to plaintiff’s contention, but when 
rightly viewed it has not. In that case it was held: “That the object of a 
cemetery company, as declared in its certificate of incorporation, be- 
ing to maintain and use its property for cemetery and burial purposes 
only, and the bill of a lot owner alleging that its property was being 
uncared for, that its drives and roads were at times impassable for 
carriages and that it was without funds to pay its debts—that the 
company would be enjoined from making a gift of money to a church 
organization whose members or some of them were also members 
of the company and further that although the lot owner was not a 
member of the company, he had a standing to complain of the misap- 
propriation.” This case and the one now sub judice have several 
salient points of differentiation. In the one what the trustees were 
proposing to do was to make a gift for a purpose alien to the objects 
of incorporation; in the other the object sought is to subject the prop- 
erty of the company to the payment of a debt judicially ascertained, 
growing out of a tort committed by the defendant itself. In the one 
the transaction constitutes a diversion of the corporate funds from cor- 
porate purposes, in the other it constitutes an application of the cor- 
porate funds to the payment of the corporate debts. 

An order will, therefore, be made for the appointment of a re- 
ceiver. 
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STATE v. HERRON. 





(N. J. Errors and Appeals, Nov. 27, 1908). 


1. Criminal Law—Appeal—Re- 
view of Evidence.—Since the re- 
vision of Criminal Procedure Act 
(P. L. 1898, p. 915), when the 
entire record of the _ proceed- 
ings had upon the trial of a crim- 
inal cause is returned with the writ 
of error, the court is not author- 
ized to review the evidence ad- 
duced upon trial. 

2. Assignments of Error.—Un- 
der section 137 of the criminal pro- 
cedure act (P. L. 1898, p. 915), of 
1898, where the plaintiff in error 
elects to take up the entire record 
with his writ of error, he must 
specify the causes in the record re- 
lied upon for relief or reversal with 
sufficient precision to apprise the 
court and the counsel for the state 
of the injury of which he com- 
plains. 

3. Insanity—Instructions.—In a 
criminal case where the defense is 
insanity, it is not error to refuse to 
charge that, if the evidence creates 


a reasonable doubt of the defend- 
ant’s sanity, the jury must find the 
defendant not guilty on the ground 
of insanity. 

4. Insanity as Defense——In a 
criminal case where expert medical 
witnesses testify that the defendant 
is insane and no expert testimony 
is offered in rebuttal, it is no er- 
ror to refuse to charge that their 
testimony stands uncontradicted or 
that the state had the right to re- 
but the expert testimony, but fail- 
ed so to do. 

5. Trial— Comments on Evi- 
dence.—It is not a good cause for 
the reversal of a judgment in a 
criminal case under section 136 of 
the criminal procedure act (P. L. 
1898, p. 915) that the trial judge 
commented or expressed an opin- 
ion upon the testimony, provided 
the facts in issue were submitted 
to the jury for its decision. 

(Syllabus by the Court.) 


irror to court of Oyer and Terminer, Middlesex Ccunty. 


Archibold Herron was convicted of murder, and brings error. 
Mr. Charles T. Cowenhoven, for plaintiff in error. 
Mr. George Berdine, for the state. 


SWAYZE, J.: The plaintiff in error was convicted of murder in 
the first degree, and has elected to bring up the entire record under 
section 136 of the criminal procedure act (P. L. 1898, p. 915). His 
counsel in the argument of the case urged a reversal upon the ground 
that the evidence must leave a reasonable doubt of the defendant’s 
guilt in every considerate mind, and relied upon our opinion in Kohl 
v. State, 59 N. J. Law, 445, 36 Atl. 931, 87 N. E. 73. That case, how- 
ever, was decided under the act of 1894 (1 Gen. St. 1895, p. 1154, sec. 
170). Under that act the appellate court was required to order a 
new trial if it appears in the record that the plaintiff in error suffered 
manifest wrong or injury from the evidence adduced upon the trial. 
This act now appears as section 136 of the revised criminal procedure 
act (P. L. 1898, p. 915), but the revisers were careful to omit the pro- 
vision for a new trial where the injury arose upon the evidence adduced 
upon the trial below, and we have decided in a case arising under the 
revised act that we are no longer required to review the whole evidence. 
State v. Jaggers, 71 N. J. Law, 281, 58 Atl. 1014, 108 Am. St. Rep. 
746. Our right to review such injuries arose wholly out of this 
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statutory provision, and with its repeal we are no longer authorized 
to review for such a cause. 

Much of the argument on behalf of the plaintiff in error was 
directed to the admission and rejection of evidence. These alleged 
errors are supposed to be covered by general reasons that the judge 
rejected legal evidence and admitted illegal evidence. The criminal 
procedure act by section 187, which was inserted in the act by the 
revisers of 1898, requires that in all cases where the plaintiff in error 
shall elect to take up the entire record with his writ of error he shall 
specify the causes in the record relied upon for relief or reversal, and 
shall serve a copy of the causes so relied upon on the Attorney General 
or prosecutor of the pleas. The object of this section is plain. It was 
to apprise the court and the counsel for the state of the cause for 
reversal with sufficient precision to make the point intelligible. It 
should, therefore, where the objection is to the admission or rejection 
of evidence, point out the precise evidence which was erroneously 
admitted and the precise offer which was erroneously rejected. If this 
is not done, it becomes incumbent upon the counsel for the state and 
the court to examine the whole of a record, which may be very 
voluminous, and the object of the act is not achieved. We think the 
causes as assigned in this case are too generai to avail the plaintiff in 
error. We have, however, in favorem vitae, examined the particular 
points of which complaint is made in the brief for the plaintiff in error, 
and do not find that he has suffered manifest wrong or injury either 
in the admission or rejection of this testimony. 

It was argued with apparent confidence that the court should have 
charged that, if the evidence of the experts and all the witnesses created 
a reasonable doubt of the defendant’s sanity, then the jury must find 
the defendant not guilty on the ground of insanity. The law is settled 
" to the contrary. Graves v. State, 45 N. J. Law, 347, 46 Am. Rep. 778; 
Winters v. State, 61 N. J. Law, 613, 41 Atl. 220. 

The defendant at the trial, in order to prove his insanity, produced 
two medical witnesses, who testified that he was insane. This testi- 
mony was not met by medical testimony on the part of the state, and 
it is insisted that the court should have charged that their testimony 
stood uncontradicted, and that the state had a right to rebut it, but 
failed so to do. The trial judge carefully reviewed the testimony in 
this respect, and correctly stated the rule of law, leaving it to the jury 
to decide as to the mental responsibility of the prisoner. This, we 
think, was all that he was required to do. The request presented no 
legal rule and amounted to no more than a request that the court should 
comment upon the absence of medical testimony on the part of the 
state. The character of the comments which were made upon the 
testimony was within the discretion of the trial judge, and we do not 
find anything to indicate that he abused that discretion. 

The stress of the argument for the plaintiff in error was directed 
te the comments made by the trial judge upon the testimony, particu- 
larly the testimony of the medical experts as to the prisoner’s mental 
condition. It is enough to say that these comments were within the 
latitude allowed by our decisions. We think his comments were justi- 
fied by what was said by Chief Justice Hornblower in State v. Spencer, 
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21 N. J. Law, 196, 208, and by this court in Winters v. State, 61 N. J. 
Law, 613, 617, 41 Atl. 220. The facts in issue as to the insanity of the 
prisoner and as to his guilt upon the evidence were fairly left to the 
jury. Where that is done it is the province of the trial judge to com- 
ment upon the evidence. Donnelly v. State, 26 N. J. Law, 463; Engle 
v. State, 50 N. J. Law, 272, 13 Atl. 604; State v. Hummer, 73 N. J. 
Law, 714, 65 Atl. 249. 

A careful examination of the whole record in the case fails to’ 
show that the plaintiff in error has suffered manifest wrong or injury 
in any of the respects which we are required to consider by the 
136th section of the criminal procedure act; and the judgment must be 
affirmed. (71 Atl. Rep. 274.) 


RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice). 


Execution—Proceedings Supplemental to Execution—Statutes— 
Construction—Discovery—Authority of Officers Depositions—V alidity 
—Disobedience of Orders.—The act of 1901 (P. L. p. 372), entitled a 
“further supplement to an act entitled ‘An act respecting execution’ ” 
and authorizing proceedings supplemental to execution, is applicable 
to the district courts, though the district court act makes no provision 
for supplemental proceedings. Under the act of 1901 (P. L. p. 372), 
authorizing proceedings supplemental to execution, and directing that 
the discovery shall be before a judge or a Supreme court commission- 
er, and Practice Act (P. L. 1903, p. 596) Par. 228, authorizing a Su- 
preme Court examiner to take any “affidavit” that may be taken be- 
fore a Supreme court commissioner, a Supreme court examiner may 
take the deposition of a judgment defendant under an order directing. 
him to make discovery in proceedings supplemental to execution, 
though technically an “affidavit” is taken ex parte, and though a “depo-; 
sition” is technically taken on notice, so that the testimony taken under 
an order of discovery is technically a “deposition,” but the words 
“deposition” and “affidavit” may be synonymous. Where depositions 
in proceedings supplemental to execution, under the act of 1901 (P. L. 
p. 572), were presented to the judge before the making of the order 
directing the judgment defendant to make payments to plaintiff, the 
failure to file the depositions before the making of the order did not 
affect its validity. The failure of a judgment defendant in proceed- 
ings supplemental to execution under the act of 1901 (P. L. p. 372), 
to sign depositions taken under the order of discovery did not affect 
the validity of the order directing the making of payments to the judg- 
ment creditor. Where the testimony in proceedings supplemental to 
execution was treated by both parties as closed, and no effort was 
made by the judgment defendant to take testimony on his part, the 
objection that there was no formal closing of the taking of evidence 
did not affect the validity of an order directing the judgment defendant 
to make payments to the judgment creditor. An order which adjudges 
a judgment debtor guilty of contempt for violating an order in pro- 
ceedings supplemental to execution, and which orders a warrant which 
is not in the nature of an attachment on which interrogatories are 
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intended to be served, is an adjudication of contempt, and is not 
a mere order for process. (Hershenstein v. Hahn, N. J. Supreme, Nov. 
9, 1908. Opinion by Swayze, J. Rep. in 71 Atl. Rep. 105). 

Fines—Reversal of Conviction—Restitution—Where a fine and 
costs have been imposed on a conviction, under an act for the preven- 
tion of cruelty to animals, approved March 11, 1880 (P. L. p. 212, and 
the supplements thereto, instituted by the Society for the Prevention 
of Cruelty to Animals and an informer, and had been paid to the 
justice of the peace before whom such conviction was had, held, upon 
reversal of such conviction, that a writ of restitution would issue 
against the district society and the informer, requiring each to restore 
a moiety of such fine, and to repay the original costs of prosecution 
collectively. (N. J. Society for Prevention of Cruelty to Animals v. 
Knoll, N. J. Supreme, Nov. 9, 1908. Opinion by Voorhees, J. Rep. in 
Atl. Rep. 116). 

New Trial—Weight of Evidence—Number of Witnesses.—lIt 
does not follow that, because the number of defendant’s witnesses ex- 
ceed those of the plaintiff, a verdict for the latter will ipso facto be set 
aside. (Rowell v. Pub.c Service Corp. N. J. Supreme, Nov. 16, 1908, 
Opinion per Curiam. Rep. in 71 Atl. Rep. 119). 

Divorce—Affidavit of Noncollusion—Order of Publication.—The 
affidavit of noncollusion required by section 5 of the divorce act (P. L. 
1902, p. 504), must be annexed to a petition which seeks divorce from 
bed and board, under the provisions of section 3 (page 503) of that act. 
The notice of the order of publication to be served on an absent de- 
fendant is required to state the object of the suit; and, if the notice 
undertakes unnecessarily to assert the grounds upon which relief is 
sought, it must state grounds which give jurisdiction to the court to 
decree relief. (Brant v. Brant, N. J. Chancery, May 11, 1906. Opinion 
by Magie, C. Rep. in 71 Atl. Rep. 350). 


MISCELLANY. 


MOVEMENT TO DISBAR MRE. FAY. 


One of the esteemed lawyers of 
this state, Mr. Thomas P. Fay, of 





Mr. Fay was in Trenton on Jan. 
29th, endeavoring to get the 
branch Supreme Court to fix a 





Long Branch, has had the unus- 
ual incident of being cited sud- 
denly to show cause before the 
Supreme Court why he should not 
be disbarred. The grounds upon 
which the disbarment proceedings 
were begun at, we believe, the 
suggestion of the Supreme Court 
itself, was the taking out of a writ 
of error staying the imprisonment 
of Albert C. Twining, formerly an 
officer of the wrecked Monmouth 
Trust and Safe Deposit Co., at 
Asbury Park. 


date for hearing an application for 
a new trial for Twining. Just as 
he was leaving the courtroom, at 
noon, he was served with notice 
of the disbarment proceedings, 
which were instituted in the name 
of Attorney-General Edmund 
Wilson, in accordance with direc- 
tions given by the Supreme Court 
late the afternoon before. 

Mr. Fay had apparently not 
anticipated any such action and 
was greatly surprised when served 
with the notice. He left at once 
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to catch a train, for which he was 
starting when the rule was served. 

The rule which was filed with 
the clerk recites that on Jan. 23 
Mr. Fav had appeared before Jus- 
tice Voorhees and Justice Min- 
turn, who were sitting in Newark 
as a specially constituted branch 
court, and asked for an order va- 
cating the conviction of Twining. 
The justices informed Mr. Fay 
that they were not holding a 
branch of the Supreme Court, 
but were sitting under a special 
assignment and could not and 
would not entertain his applica- 
tion. 

It is set forth that notwith- 
standing this information Mr. 
Fay filed a rule in the Supreme 
Court setting forth the claim of 
the two justices that they were 
without jurisdiction and _ that 
afterward he took out the writ 
of error to review the proceed- 
ings. All of this was done with- 
out leave or order of the court, it 
is charged, and in violation of the 
proper legal procedure. 

The order directing the attor- 
ney-general to have a notice of 
the process served upon Mr. Fay 
within three days. The rule for 
the disbarment was made return- 
able at the opening of the Su- 
preme court’s term on Febrary 
16th. In the meantime testimony 
has been taken. 

Mr. Twining, so far as then 
appeared, had “skipped bail” and 
was out of the state, and perhaps 
out of the country. He has since 
returned and began to serve his 
term at Trenton. 

We have no idea from the char- 
acter of Mr. Fay that he had been 
a party to the flight of Mr. Twin- 
ing, or that as an attorney he 
really intended to act in bad 
faith toward the Supreme court, 


and if this be shown to be so the 
disbarment proceedings will, of 
course, not be successfully prose- 
cuted. Perhaps it would be just 
as well, however, for the Su- 
preme court in the opinion it is 
likely to render to lay down with 
certainty what does and what 
does not constitute a breach of 
duty toward the court in the mat- 
ter of applications similar to that 
which was made by Mr. Fay, and 
which is the subject of the present 
controversy. 


PROPERTY IN WIFHB’S DRESSES. 


The curious legal point has 
been made this week in one of the 
London county courts that a 
wife’s dresses are not necessarily 
her own absolute property, but 
that they may only be given to 
her by her husband for her life- 
time. The question came up in 
an action arising out of a seizure 
under an execution of dresses 
supplied to a Chelsea woman by 
a firm of dressmakers. 

The husband contended that 
the seizure was illegal, as he 
gave his wife the money to buy 
the dresses and they were accord- 
ingly his property. The Judge 
said that it had been laid down by 
the late Lord St. Helier when he 
was Sir Francis Jeune, president 
of the Divorce Court, that if a 
a man presented his wife with the 
articles of jewelry or clothing for 
use only during his lifetime and 
only to be used as what was legal- 
ly termed “paraphernalia,” such 
articles did not become the wife’s 
absolute property. 

It sems that the legal position 
is this: the term paraphernalia in- 
cludes all wearing apparel and or- 
naments suitable to the wife’s sta- 
tion in life which are given to her 
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only to be worn as ornaments of 
the person only, ‘but the term 
does not include family jewels or 
gifts from strangers. A wife can- 
not dispose of paraphernalia in 
the lifetime of her husband, nor 
can she dispose of them by will. 
The husband, even during his 
wife’s lifetime, may sell or give 
her paraphernalia to strangers, 
and paraphernalia are also liable 
for the husband’s debts. 

It would be distinctly annoying 
to a wife to have her dresses seiz- 
ed at the instance, of say, the hus- 
band’s cigar merchant, but that is 
how the English law stands to- 
day. The case recalls another de- 
cision given not long ago, that 
money saved by a wife out of her 
housekeeping allowance becomes 
the property of the husband, he 
having given it to her for a spe- 
cific purpose and that purpose not 
having been fully carried out. 





PATERSON LAWYER SENTENOED. 





Mr. Robert P. Geyer, a promi- 
nent lawyer of Paterson, was sen- 
tenced by Justice Scott in the 
Court of Quarter Sessions on Jan. 
20 to serve two months in the 
county jail at hard labor and to 
pay a fine of $1,000. Geyer had 
nothing to say. Geyer was charged 
with the embezzlement of $400 
from Mr. and Mrs. Emil Geering, 
the former being a prominent silk 
dyer of Paterson. 

It was alleged that Geering paid 
Geyer $5,000 to give to Mrs. Geer- 
ing to quash divorce proceedings 
which she had started. Geyer is 
said to have turned over all but 
$400. 


DEATH OF STATE EDITOR. 


State Commissioner of Reports 
William Cloke, who has been for 
forty years identified with New 
Jersey journalism, died suddenly 


on Feb. 5th at his home in Tren- 
ton. Grief over the recent death of 
his only daughter, Mrs. Joseph W. 
Stevens, coupled with much con- 
cern over the effect the death had 
on his wife, is believed to have su- 
perinduced an attack of apoplexy. 

It was only on Feb. 2d that 
Mr. Cloke’s reappointment by 
Governor Fort as State Commis- 
sioner of Reports was formerly 
confirmed by the State Senate. 

In his work as State Commis- 
sioner of Reports, or “State Edi- 
tor,” as the post has been called, 
Mr. Cloke had carefully followed 
out the wishes of Governor Fort 
in judging just what should and 
what should not be incorporated 
in the heretofore bulky docu- 
ments put out yearly by the heads 
of the different state departments. 

Mr. Cloke was born “neath the 
shadow of Canterbury,” in Kent 
county, England, in 1840, coming 
to this country with his parents 
when an infant. After living sev- 
eral years in New York his father 
and mother moved with him into 
Monmouth county, where he later 
taught in one of the _ public 
schools. In 1861 he first entered 
the newspaper field, assuming the 
editorship of the Monmouth In- 
quirer, at Freehold, but in 1865 he 
gave up his post and became prin- 
cipal of the Freehold Academy. 
Two years later he moved to Tren- 
ton, where he had since lived. In 
1867 he became the “news life” of 
the Trenton State Gazette, doing 
all the reportorial, as well as edito- 
rial, work for that publication, 
then in its infancy. In 1871 Mr. 
Cloke became editor-in-chief and 
held the position without a break 
for twenty-seven years. In 1894 
he was appointed a member of the 
State Board of Riparian Com- 
missioners by Governor Werts, 
and was reappointed for five-year 


















64 


terms by Governors Voorhees and 
Murphy. He had over a_ year 
more to serve on the Riparian 
Board when appointed on August 
31 last by Governor Fort as State 
Commissioner of Reports. Mr. 
Cloke had also served many 
years as secretary of the Trenton 
Board of Health, and about thirty 
years ago he was an assistant 
secretary of the Senate. Of late 
his only newspaper work has been 
in the nature of state house letters 
written for the New York Herald 
over the signature of “Trenton.” 





IZAAK WALTON’S WILL. 


Few of the many curious relics 
which have come under the ham- 
mer recently have been of greater 
interest than the original probate 
of the will oi Izaak Walton, which 
is offered for sale. It is in a state 
of excellent preservation and 
bears the seal of the Court of Can- 
terbury. The original will itself 
in Walton’s clear handwriting is 
at Somerset House and its provis- 
ions evidence the simple and kind- 
ly nature of the author of the 
“Compleat Angler.” 

The will, which is dated Au- 
gust 9, 1683, is prefaced by the 
iollowing words: 

“In the name of God, amen, I 
Izaak Walton, the elder, of Win- 
chester, being this present day in 
the ninetyeth yeare of my age, 
and in perfect memory, for which 
praised be God, but considering 
how sodainly I may be deprived 
of both, doe therefore make this 
my last will and testament as fol- 
loweth. And, first, I doe declare 
my beliefe to be that there is one- 
ly one God, who hath made the 
whole world, and me and all man- 
kinde; to whom I shall give an 
accompt of all my actions, which 
are not to be justified, but I hope 
pardoned, for the merritts of my 
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Saviour Jesus. And because the 
profession of Christianity does, at 
this time, seeme to be subdivided 
into Papist and Protestant, I take 
it to be at least convenient to de- 
clare my beliefe to be, in all points 
of faith, as the Church of England 
now professeth. And this I doe 
the rather because of a very long 
and very trew friendship with 
some of the Roman Church.” 

After various bequests of land 
and houses to his family the tes- 
tator wrote: 

“I doe alsoe give five pound 
yearly, to be given to some maide- 
servant, that hath attained to age 
of twenty and and one yeare (not 
less) and dwelt long in one ser- 
vice, or to some honest poore 
man’s daughter, that hath attained 
to that age, to be paid her at or 
on the day of her marriage; and 
that what money or rent shall re- 
maine undisposed of shall be im- 
ployed to buy coles for some 
poore people that shall most need 
them, in the said towne; the said 
coles to be delivered last weeke 
in January, or in every first weeke 
in February; | say then, because 
I take that time to be the hardest 
and most pinching times with 
poore people; and God reward 
those that shall doe this without 
partiality, and with honesty, and 
a good conscience.” 


ENTIRELY BEREFT. 


In the slander case brought by 
a woman in a Rhode Island Dis- 
trict Court recently one of the 
averments of the declaration was 
as follows: 

“And the plaintiff hath been and 
is by means of the premises 
otherwise greatly injured, inas- 
much as she has lost thereby the 
love, effection, society and inter- 
course of her said husband, friend 
and neighbors.” 
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